
317

Department of Energy § 711.16

protect the interests of both the Gov-
ernment and the individual.

(b) An individual who requests a cer-
tification review hearing shall have the
right to appear personally before the
hearing officer; to present evidence in
his or her own behalf, through wit-
nesses or by documents, or by both;
and be accompanied and represented at
the hearing by counsel of the individ-
ual’s choosing or any other person and
at the individual’s own expense.

(c) In conducting the proceedings, the
certification review hearing officer
shall:

(1) Receive all information relating
to the individual’s fitness for PAP cer-
tification through witnesses or docu-
mentation;

(2) Ensure that the individual is per-
mitted to offer information in his or
her behalf; to call, examine, and except
as provided in paragraph (c)(3) of this
section, cross-examine witnesses and
other persons who have made written
or oral statements, and to present and
examine documentary evidence;

(3) Have the option to receive and
consider oral or written statements ad-
verse to the individual without afford-
ing the individual the opportunity to
cross-examine the person making the
statement in either of the following
circumstances:

(i) The substance of the statement
was contained in the individual’s per-
sonnel security file and the head of the
Federal agency supplying the state-
ment certifies that the person who fur-
nished the information is a confiden-
tial informant who has been engaged in
obtaining intelligence information for
the Government, and that the disclo-
sure of that person’s identity would
substantially harm the national secu-
rity; or

(ii) The substance of the statement
was contained in the individual’s per-
sonnel security file and the Assistant
Secretary for Defense Programs or des-
ignee for that particular purpose has
determined, after considering informa-
tion furnished by the investigative
agency concerning the reliability of
the person and the accuracy of the
statement, that —

(A) The statement appears to be reli-
able and material;

(B) Failure of the hearing officer to
receive and consider such statement
would substantially harm the national
security; and

(C) The person who furnished the in-
formation cannot appear to testify due
to death or severe illness, or due to
some other good cause as determined
only by the Assistant Secretary for De-
fense Programs;

(4) Ensure that if the procedures in
paragraph (c)(3) of this section are
used, the individual is given a descrip-
tion of the information, which shall be
as comprehensive and detailed as the
national security permits. In addition,
if a statement is received under para-
graph (c)(3)(ii) of this section, the iden-
tity of the person making the state-
ment and the information to be consid-
ered shall be made available to the in-
dividual. The hearing officer shall give
appropriate consideration to the fact
that the individual did not have an op-
portunity to cross-examine such per-
son;

(5) Require the testimony of the indi-
vidual and all witnesses be given under
oath or affirmation;

(6) Request that the Assistant Sec-
retary for Defense Programs issue sub-
poenas for witnesses to attend the
hearing or for the production of spe-
cific documents or other physical evi-
dence; and

(7) Ensure that a transcript of the
certification review proceedings is
made.

§ 711.15 Hearing officer’s report and
recommendation.

Not later than 30 working days after
the conclusion of the hearing, the cer-
tification review hearing officer shall
forward written findings, a supporting
statement of reasons, and rec-
ommendation regarding the individ-
ual’s suitability for certification or re-
certification in the PAP to the oper-
ations office manager. The hearing of-
ficer’s report and recommendation
shall be accompanied by a copy of the
record of the proceedings.

§ 711.16 Appeal of the operations office
manager’s final decision.

(a) An individual who has been denied
PAP certification or recertification, or
whose certification has been revoked,
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may appeal the operations office man-
ager’s decision to the Assistant Sec-
retary for Defense Programs. The ap-
peal must be sent to the Assistant Sec-
retary for Defense Programs, by cer-
tified mail, no later than 20 working
days after the individual receives the
operations office manager’s decision.

(b) An individual who appeals an op-
erations office manager’s decision to
the Assistant Secretary for Defense
Programs must submit the appeal and
a written supporting statement to the
Assistant Secretary for Defense Pro-
grams through the operations office
manager and the Deputy Assistant Sec-
retary for Military Application and
Stockpile Management. The individual
must also submit:

(1) A copy of the operations office
manager’s final decision and any re-
lated documentation; and

(2) If a certification review hearing
was conducted, a copy of the hearing
officer’s report and recommendation
and the record of the proceedings.

(c) Within 20 working days of the re-
ceipt of an individual’s appeal and sup-
porting documents, the Assistant Sec-
retary for Defense Programs shall re-
view all of the information and issue a
written decision in the matter. The de-
cision of the Assistant Secretary for
Defense Programs shall be final for
DOE.

(d) If an individual does not appeal to
the Assistant Secretary for Defense
Programs within the time specified in
paragraph (a) of this section, the oper-
ations office manager’s decision shall
be the final decision.

Subpart B—Medical Assessments
for PAP Certification and Re-
certification

GENERAL PROVISIONS

§ 711.20 Applicability.
The purpose of this subpart is to es-

tablish standards and procedures for
conducting medical assessments of
DOE and DOE contractor employees in
the PAP.

§ 711.21 Purpose and scope.
The standards and procedures set

forth in this part are necessary for
DOE to:

(a) Identify the presence of any men-
tal, emotional, physical, or behavioral
characteristics or conditions that
present or are likely to present an un-
acceptable impairment in judgment,
reliability, or fitness of an individual
to perform nuclear explosive duties
safely and reliably;

(b) Facilitate the early diagnosis and
treatment of disease or impairment
and to foster accommodation and reha-
bilitation of a disabled individual with
the intent of returning the individual
to assigned nuclear explosive duties;

(c) Determine what functions an em-
ployee may be able to perform and to
facilitate the proper placement of em-
ployees; and (d) Provide for continuing
monitoring of the health status of em-
ployees in order to facilitate early de-
tection and correction of adverse
health effects, trends, or patterns.

RESPONSIBILITIES AND AUTHORITIES

§ 711.30 Designated physician.

(a) The designated physician shall be
qualified to provide professional exper-
tise in the area of occupational medi-
cine as it relates to the PAP. The des-
ignated physician may serve in other
capacities, including Medical Review
Officer.

(b) The designated physician shall:
(1) Be a physician who is a graduate

of an accredited school of medicine or
osteopathy;

(2) Have a valid, unrestricted state li-
cense to practice medicine in the state
where PAP medical assessments occur;

(3) Have met the applicable PAP
training requirements; and (4) Be eligi-
ble for DOE access authorization.

(c) The designated physician shall be
responsible for the medical assess-
ments of PAP individuals, including
determining which components of the
medical assessments may be performed
by other qualified personnel. Although
a portion of the assessment may be
performed by another physician, physi-
cian’s assistant, or nurse practitioner,
the designated physician remains re-
sponsible for:

(1) Supervising the evaluation proc-
ess;

(2) Interpreting the results of evalua-
tions;
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